
to tlae provi.ion of electronic publi.laing- to a .eparated
affiliate, electronic publi.laing joint venture, or affiliate
..y u.e, di.clo.e, or per.ait acce•• to C~I in connection with
tIlo.e services only if the CPRI i. _de available, on
DOndi.crtainatory te~, to all unaffiliated electronic
Publi.laer. wlao Ilave reque.ted .ucla .ervice.? If not, wllat
obligation doe. tlae nondi.crtaination requirement of .ection
274(c) (2) (A) ~.e on a BOC witla re.pect to the use,
disclosure, or per.mission of acce.. to CPRI?

Preliminarily, "inbound telemarketing or referral

services related to the provision of electronic publishing" do

not necessarily include the use or disclosure of CPNI. For

the reasons explained in the Response to Question 8, marketing

does not depend on the use of CPNI, because marketing

information can be provided to a customer without requiring or

entailing information about the customer's usage of a BOC's

telecommunications service. Similarly, a customer interested

in electronic publishing can be referred to the BOC's

separated affiliate, electronic joint venture or affiliate

without accessing the customer's CPNI. Section 274(c} (2) (A)

expressly requires that a BOC that provides marketing on an

inbound call or referral services related to electronic

publishing must make such services available to all electronic

publishers on request, on nondiscriminatory terms. In the

Electronic ~lbJjshjnQ Order (" 149, 152), the Commission

construed this to mean that if the customer does not ask for a

specific BOC referral, the BOC must provide the names of all

unaffiliated electronic publishers, as well as its own, in

random order.

If a BOC intends to access a customer's CPNI as part

of an inbound telemarketing contact or referral service for
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the benefit of its separated affiliate, electronic publishing

joint venture or affiliate (other than based on the customer's

affirmative written consent obtained by the non-BOC entity),

it would have to make the CPNI available to any unaffiliated

electronic publisher on the same terms. If a BOC obtains

verbal customer consent for use of CPNI in an inbound

telemarketing or referral context, it must simultaneously

solicit blanket consent to disclose the CPNI to any

unaffiliated electronic publisher, post the availability of

the CPNI and not use or disclose the CPNI for the benefit of

its separated affiliate, electronic publishing joint venture

or affiliate until a reasonable waiting period (such as 10

days) has elapsed so that third party electronic publishers

would have an opportunity to access the CPNI. see Responses

to Questions 1, 4, 6 and 10.

These nondiscrimination duties stem from section

274(c} (2), which requires "nondiscriminatory" terms for

permissible joint activities between a BOC and its separated

affiliate, electronic joint venture, affiliate, unaffiliated

electronic publisher, or teaming or business arrangements. In

addition, they are inherent in section 274(b}'s requirement

that the separated affiliate or electronic joint venture be

"operated independently" from the BOC and section 274(b) (3) 's

requirement that such separated affiliate or joint venture and

the BOC with which it is affiliated "carry out transactions .

in a manner consistent with such independence, . . .

pursuant to written contracts or tariffs .... " Moreover,
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as the Commission has determined, if a BOC elects to provide

electronic publishing through its section 272 affiliate, it

must comply with the requirements of both sections 272 and 274

and, if there is a conflict, follow the more stringent

requirement. Electronic Blhlishing Order, " 110-115.

(il). SECTION 274(c)(2)(B) - TEAMING OR BUSINESS
ARRANGEMENTS

15. To the extent that basic teltlphone .ervice
infor.mation is also CPRI, should section 274(c) (2) (B) be
construed to aean that a SOC _aged in an electronic
publishing -teaa:lng- or -busines. arrangeaent- with -any
stlparated affiliate or any other electronic publisher,- may
use, disclose, or per.ait acc..s to basic teltlphone service
inforaation that is CPRI in cODDection with that t..-ing or
business arrang..-nt only if 8uch CnI i8 also made available
on a DOILdiscrtmdnatory basis to other t ...ing or business
arrang..-nts and unaffiliated electronic publishers? If not,
wbat obligation doe. the nondiscr~ination requirement of
8ection 274(c) (2) (B) t.pos. on a BOC with respect to the use,
discl08ure, or per.m!ssion of access to CPRI?

Section 274(c) (2) (B) explicitly states that a BOC

may engage only in "nondiscriminatory teaming or business

arrangements." Unless the separated affiliate or other

electronic publisher that is a party to the BOC's teaming or

business arrangement obtained affirmative written consent for

use of BOC CPNI (as any unaffiliated third party could do

under section 222(c) (2», the arrangement would be inherently

discriminatory unless the BOC disclosed the CPNI to

unaffiliated third parties based on whatever approval was used

for the electronic publishing teaming or business arrangement.

As previously indicated, the best remedy is not to require the

BOC to broker widespread disclosure of CPNI, but rather to

require the non-BOC entity to the teaming or business
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arrangement to seek affirmative written consent for use of BOC

CPNI. see Response to Question 14, and see alaa Responses to

Questions 1, 4, 6 and 13.

16. If sectioD 222 (c) (2) per..its a BOC to disclose a
custaaer l • CPNI to a third party only pursuant to the
custaaer l • -affinative written request,- doe••ectioD
274 (c) (2) (B) require that the eatities, both affiliated. and
Don-affiliated, eagaged iD section 274 t..-ing or busines.
arrang..ents with the BOC be treated. a. third parties for
which the BOC .ust have a custaaer l • affir.aative written
reque.t before di.clo.ing CPNI to .uch entities?

Yes. see Responses to Questions 14 and 15, and see

alaa Responses to Questions 1, 2, 4 and 6.

(iii). SECTION 274(c)(2)(C) - ELECTRONIC PUBLISHING
JOINT VENTURES

17. Should .ectioD 274(c) (2) (C) be construed to ..an
that an electronic publishing joint venture be treated as a
third party for which the BOC .ust have a customer l • approval,
whether oral, written, or opt-out, before disclosiDg CPNI to
that jOiDt venture or to joint venture partners?

Yes. see Responses to Questions 14, 15 and 16, and

see alaa Responses to Questions 1, 2, 4, and 6.

C. CUSTOMER APPROVAL

(i). SECTION 274(c)(2)(A) - INBOUND TELEMARKETING OR
REFERRAL SERVICES

18. XUst a BOC that is providing iDboUDd tel_rlteting
or referral services to a -s~rated. affiliate, electronic
publishing joint veDture, affiliate, or unaffiliated.
electronic publisher- UDder section 274(c) (2) (A) obtaiD
custaaer approval pursuant to .ection 222 (c) before using,
disclosing, or pe~itting access to CPNI on behalf of such
entitie.? If so, what for.ms of custaaer approval (oral,
written, or opt-out) would be necessary to per.mit a BOC to use
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a custa-erls CPRI on behalf of each of th.s. entiti•• in this
.ituation? What blpact, if any, do•••ection 222 (d) (3) have
on the for.ma of custa-er approval in connection with ••ction
274(c) (2) (A) activitie.?

Even apart from the nondiscrimination duties of a

BOC, under AT&T'S reading of section 222(c), carriers in

general are not permitted to use CPNI for marketing of a

stand-alone non-telecommunications service (such as an

electronic publishing service) absent customer approval.

Although AT&T believes the use of opt-out approval and oral

approval when consent is required is consistent with section

222(c) (1) ,20 to implement a BOC's nondiscrimination duty,

affirmative written consent best balances customer privacy and

competitive concerns, because that is the type of consent a

third party electronic pUblisher would need to access a

customer'S BOC CPNI. If the BOC uses some other form of

customer approval, it must allow third party electronic

publishers to gain access to BOC CPNI based on that same form

of customer approval.

Section 222(d) (3) does not alter the BOC's

fundamental nondiscrimination duty. Section 222(d) (3) allows

carriers to obtain customer approval to use CPNI on an inbound

call from the customer, even if the customer had previously

declined to give consent for use/disclosure of CPNI or if the

carrier had not previously solicited the customer's consent.

In essence, what section 222(d) (3) does is give the carrier an

opportunity to make a referral or market to the customer based

20 see AT&T Comments, filed June 11, 1996, at 12-16.
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on CPNI (given the customer's apparent interest in having

contacted the carrier) so long as the customer approves such

use of CPNI during the call. However, section 222 (d) (3) does

net allow a BOC to use an inbound customer contact in a

discriminatory fashion, ~, to make a referral to or market

the electronic publishing services of its separated affiliate,

electronic publishing joint venture or affiliate without

giving third party electronic publishers access to the CPNI on

the same terms and at the same time. The steps a BOC must

take to fulfill its nondiscrimination duty in an inbound

customer contact are detailed in the Response to Question 14.

19. Must a BOC that solicits custaaer approval, whether
oral, written, or opt-out, on behalf of its separated
affiliate or electronic publishing joint venture also offer to
solicit that approval on behalf of unaffiliated entities?
That is, must the BOC offer an "approval solicitation servioe"
to unaffiliated e1eotronio publisher. when it provide••uoh a
.ervioe for its .eotion 274 .eparated affiliate., eleotronio
Pub1i.hing joint venture., or affiliates under .ection
274(0) (2) (A) with regard to the .01ioitation of a oustaaer's
approval during a cu.ta.er-initiated call? What specific
.tep., if any, au.t a BOC take to en.ure that any .olioitation
it Bake. to obtain customer approval does not favor it•
• eotion 274 .eparated affiliate. or e1eotronio pub1i.hing
joint venture. or affiliate. over unaffiliated entities? If
the oustomer approves di.c10sure to both the BOC's .ection 274
.eparated affiliate. or electronic pub1i.hing joint ventur••
or affiliate. and unaffiliated entiti•• , mu.t a BOC provide
the ou.tomer'. CPRI to the unaffi1iat.d entiti•• on the ....
rates, t.r.as, and oonditions (including ••rvio. int.rvals) as
it provides the CPRI to it. section 274 separated affi1iat••
or .1.ctronic publishing joint ventur•• or affi1iat••?

Yes. If a BOC solicits customer approval on behalf

of its separated affiliate (or any of the other relationships

for electronic publishing permitted under section 274), it

must offer an "approval solicitation service" to unaffiliated

third parties, otherwise it would be discriminating in favor

25



~..... "'.""""."
~.'!".:!!..

of its affiliated entity. see Responses to Questions 14 and

18, and see also Responses to Questions 1, 4 and 6.

20. To the extent that .ection. 222(c) (1) and 222 (d) (3)
require cu.ta.er .pprov.l, but not an .ffir.mative written
reque.t, b.for•• c.rri.r may u.e, di.clo••, or pe~it .cc••s
to CPRI, must • BOC di.close CPRI to unaffili.ted .lectronic
publi.hers und.r the .... .tandard for cu.taaer .pproval .s is
p8CBitted in coanection with its .ection 274 .eparated
.ffili.t., electronic publi.hing joint venture, or .ffili.te
under .ection 274(c) (2) (A)? If, for exe 8ple, • BOC may
di.clo•• CPRI to its ••ction 274 ••Par.ted affili.t. pur.uant
to the custcaer's or.l or opt-out .pproval, is the BOC
requir.d to di.clo.e CPRI to unaffiliated entities upon the
cu.tamer's .pprov.l pursuant to the .... method?

Yes. see Responses to Questions 14, 15 and 18, and

see also Responses to Questions 1, 4 and 6.

(ii). SECTION 274(c)(2)(B) - TEAMING OR BUSINESS
ARRANGEMENTS

21. Mu.t. BOC, that i. engag.d in • teaming or bu.iness
.rrang..-nt und.r ••ction 274(c) (2) (B) with -any separated
affiliate or with any other el.ctronic publisher,- obtain
cu.ta.er .pprov.l before u.ing, di.closing, or p.r.aitting
ace••• to CPRI for such entitie.? What fo~ of cu.taaer
approv.l (or.l, written, or opt-out) would be n.ce••ary to
pe~it • BOC to u.e a cu.tamer's CPRI on behalf of th•••
entities in this situ.tion?

Yes. see Responses to Questions 14, 15 and 18, and

see a1ac Responses to Questions 1 and 4.

22. Mu.t a BOC that .olicits cu.tcaer .pproval, whether
oral, written, or opt-out, on behalf of any of it. teaaing or
bu.ine•• arrang..-nts und.r .ection 274(c) (2) (B) .1.0 offer to
.olicit that .pprov.l on behalf of other teaaing .rrang..-nts
and unaffili.t.d el.ctronic publi.hers? That is, mu.t the BOC
off.r an -approval .olicit.tion .ervice- to unaffili.t.d
electronic publi.her. and teaaing .rrang....t. when it
provide. such ••ervice for any of it. teaaing or bu.in.s.
arrangeaent. under s.ction 274(c) (2) (B)? If so, what specific
.tep., if any, mu.t • BOC take to en.ure that any solicit.tion
it make. to obtain custaaaer .pprov.l do.. not favor its
electronic publi.hing teaaing or busin... arrangeaent. over
unaffili.ted entiti••? If the custcaer .pprove. di.clo.ure to
both the BOC's electronic publi.hing t ...ing or busine.s
.rrangements and un.ffili.ted entitie., mu.t • BOC provide the
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custamer'. C..-I to the unaffiliated entiti•• on the ....
rat••, te~, and condition. (including ••rvice interval.) a.
it provide. the CPRI to it. electronic publi.hing te..ing or
bu.ine.. arrangeaent.?

Yes. see Responses to Questions 6, 14 and 19.

23. To the extent that .ection. 222 (c) (1) and 222(c) (2)
require custaaer approval, but not an affi~tivewritten
requ.st, before a carrier may use, disclose, or per.mit acces.
to CP.RI, must a BOC disclose C..-I to unaffiliated electronic
publi.hers under the .... standard for cu.tam.r approval a. is
pe~itted in connection with it. t ...ing or busine••
arrang..-nts under section 274(c) (2) (B)? If, for ..-.ple, a
BOC ..y di.close C..-I to a .ection 274 .eparated affiliate
with wbich the BOC ha. a t_ing arrangeaent pursuant to the
custamer'. oral or opt-out approval, i. the BOC likewise
required to disclo.e CPRI to unaffiliated electronic
publisher. or teaaing arrang..-nt. upon obtaining approval
from the cu.taaer pur.uant to the ......thod?

Yes. see Responses to Questions 14, 15 and 18, and

see also Responses to Questions 1 and 4.

D. OTHER ISSUES

24. Doe. the s.eking of custamer approval to u.e,
disclose, or pe~it access to C..-I for or on behalf of its
section 274 separated affiliate or electrODic publishing joint
venture constitute a -transaction- under .ection 274 (b) (3)?
If .0, wbat st~s, if any, mu.t the aoc and it. section 274
separated affiliate or electronic publi.hing joint venture
take to comply with the requirement. of .ection 274 (b) (3) for
purpose. of CnI?

Yes, a BOC's seeking of customer approval to use,

disclose or permit access to CPNI for or on behalf of its

separated affiliate or electronic pUblishing joint venture

constitutes a "transaction" under section 274(b) (3). The

compliance steps a BOC must take under section 274(b) (3) are

the same as those under section 272(b) (5), which are described

in the Response to Question 10.
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25. Pl.... cow-ent on any otb.r i ••u.s relating to the
int.rplay bet..en ••ction. 222 aDd 274.

26. Pl.... propo•• aDy specific rul•• that tbe
CaBaission should adopt to t.pleaeDt .ection 222 eonsistent
with tbe provision. of .ection 274.

AT&T suggests the following rules to reflect the

interplay between sections 222 and 274 of the 1996 Act:

(1) A BOC shall not use, disclose or permit access

to CPNI of its customers, directly or indirectly, for the

benefit of the separated affiliate, electronic pUblishing

joint venture, or teaming or business arrangement under

section 274 of the Telecommunications Act of 1996, unless the

CPNI is made available to all competing entities on

nondiscriminatory terms. The foregoing shall not apply if the

section 274 separated affiliate, electronic publishing joint

venture, or teaming arrangement itself obtained the customer's

affirmative written consent prior to use, disclosure or access

to the customer's BOC CPNI.

(2) If a BOC wishes to solicit customer approval to

use, disclose or permit access to CPNI to or for the benefit

of its section 274 separated affiliate, electronic publishing

joint venture, teaming or business arrangement, the BOC must

simultaneously seek such authorizations on behalf of such

entity and all unaffiliated entities, without distinction, and

on nondiscriminatory terms. A BOC may not use, disclose or

permit access to CPNI to or for the benefit of its section 274

separated affiliate, electronic publishing joint venture,
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teaming or business arrangement until the transaction has been

posted and a lO-day waiting period has elapsed.

CQPCI,USXOJII

The Commission should construe sections 222, 2/2 and

274 of the 1996 Act as suggested herein, so as to preserve

legitimate consumer privacy inte~ests and protect fair

competPition.

Respectfully submitted,

March 17, 1997

By iiJR~
Leonard J. Cali
Judy Sello

Room 3245Gl
295 North Maple Avenue
Basking Ridge, New Jersey 07920
(908) 221-8984

Its Attorneys
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